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An Exploratory Analysis of Affirmative Action in Admission Process 
 
 
Executive Summary  
 
 
This paper looks at the current case of Fisher v. University of Texas at Austin in 
conjunction with previous affirmative action cases. I question what the Court’s decision 
for the Fisher case will be and what this means for future affirmative action policies in 
higher education. I pose the question: Is affirmative action still needed today? I use court 
documents from the current Fisher case and literature on previous cases to help answer 
this question. 
I discussed the Court Justices upbringing and how these will affect their decisions 
in this case. I examined previous affirmative action cases that some of the Justices 
worked on and what their decisions were. I considered these decisions along with 
interviews from journalists and opinions to arrive at my final conclusions. I contend that 
with an absent liberal Justice and strong voices of opposition against affirmative action 
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An Exploratory Analysis of Affirmative Action in Admission Processes 
 
Introduction  
Is affirmative action constitutional? This question refers to the current trial of Fisher v. 
University of Texas at Austin (2012) and other affirmative action cases. This question will be 
used to explore and analyze previous Supreme Court affirmative action cases and the pending 
case of Fisher v. University of Texas at Austin.  The issues lie not only in the question of 
outcome for the Fisher case, but what the implications of the decision will have. If the Court 
decides against the affirmative action policy, what does this mean for future diversity policies in 
public universities? If the decision to uphold diversity policies remains how many more court 
cases will the Supreme Court review to consider the argument of equal protection under the 
Fourteenth Amendment against affirmative action? 
 Abigail Fisher‘s application was rejected in 2008 from the University of Texas at Austin 
(Totenberg 2012). Five years after the 2003 case, Grutter v. Bollinger, the issue of affirmative 
action’s constitutionality is being challenged in Supreme Court. Fisher’s position is that the 
school’s affirmative action or diversity-driven policies violate the Equal Protection clause of the 
Fourteenth Amendment. Fisher, a white female, felt that her rights were violated because 
minority applicants were admitted despite having lower academic credentials than her.  
            The purpose of this research is to explore the constitutionality of affirmative action. Is 
affirmative action a “crutch” doing more harm than good as Darien A. McWhirter states in The 
End of Affirmative Action?  Or is affirmative action a policy that seeks to maximize compelling 
educational interests as the current members of the Texas State Senate and House of 
Representatives stated in their amicus brief to the Supreme Court (Fisher v. University of Texas 







research is important for the current state of higher education.  The pending court case of Fisher 
v. University of Texas is specifically important in deciding how diversity conscious policies will 
be implemented, or if they will.  Another reoccurring topic which will be indirectly and directly 
addressed is the interpretation of the Fourteenth Amendment.  In Mark Tushnet’s book, Making 
Constitutional Law, he quotes Justice Oliver Wendell Holmes in reference to arguments using 
the equal protection clause as a “’usual last resort’” (1991, 94).  Since an equal protection 
argument may be deployed as a last resort, their imposition and interpretation for the courts seem 
to pose a problem.  
              An even larger issue is the questioning of the need for affirmative action policies. Many 
argue that in contemporary time affirmative action is not necessary. In Darien McWhirter’s 
book, The End of Affirmative Action, he continually argues that the time has come to move from 
“preference to fairness” (1996, 165).  Which echoes this research question, is affirmative action 
still needed today? 
 
Literature Review  
The underlying argument for affirmative action cases in the Supreme Court is that a 
violation of the Fourteenth Amendment’s equal protection clause has been breached.  This equal 
protection argument has been made for over 100 years.  In the Plessy v. Ferguson case of 1896, 
the Supreme Court ruled that the meaning behind the Fourteenth Amendment was to provide 
equal facilities to different races, which started the beginning of separate but equal doctrine 
(Kozak 2011).  Restaurants, waiting rooms, and often schools were divided into spaces.  Over 
time it became clear that the separate but equal doctrine was not exactly equal; equal in quality.  







Brown v. Board of Education case of 1954, the Kansas City schools gave a new meaning to the 
Fourteenth Amendment, showing the principle behind separate but equal was anything but equal.  
The controversy with constitutional laws is that the Supreme Court or a federal court 
cannot decide simply by looking at whether a law is unconstitutional.  To discern constitutional 
verses unconstitutional, a case has to come before the Court with two disputing parties 
questioning the enforcement of the law (Kozak 2011).  This is spelled out in Section 2, Article 
III of the United States Constitution.  If one of the two parties will suffer at the hands of the law, 
the Court may attempt to clarify the wording, and this will be followed by a decision favoring 
one of the two parties.  This is all essential in evaluating affirmative action Supreme Court cases 
and the implications for these decisions. 
When reading these affirmative action cases it is crucial to keep in mind the history of the 
Fourteenth Amendment, which was passed by Congress on June 13, 1866, and ratified on July 9, 
1868 (Kozak 2011).  This was a time in history after slaves were freed and the confederate states 
rejoined the Union.  Abraham Lincoln was in office and had signed one of the most cutting edge 
legislation to date.  A lot of what was written in the Constitution was spelled out in respects to 
what had just been recently restored for American civil life: the abolition of slavery and all the 
moral implications it entailed.  
The first case to make it to the Supreme Court and use the Fourteenth Amendment as its 
argument was The Regents of the California Medical School v. Bakke (1978). In this case, an 
applicant, Allan Bakke, was denied admission to the medical school of the University of 
California at Davis. Bakke had a higher grade point average than a number of minority 
applicants who were accepted. In this case, the Court ruled that although race could be a 







university maintained a 16 percent minority quota, the Supreme Court deemed it unacceptable 
under the Fourteenth Amendment Clause. As a result, Allan Bakke was admitted into the 
University of California (Columbia Encyclopedia 2011).  
 For almost 20 years, the argument for the Fourteenth Amendment did not show its face 
until 1996 with the case of Cheryl Hopwood v. University of Texas Law School.  Here Cheryl 
Hopwood along with three other white applicants sued the university after being denied 
admission. Hopwood and the other applicants discovered that minority candidates with lower test 
scores had been admitted. The plaintiffs’ claim was that by admitting minorities with lower test 
scores, this violated the equal protection clause under the Fourteenth Amendment.  The lower 
courts sided with Hopwood; highlighting that adding admission points to racial minority 
applicants was unconstitutional (National Conference of State Legislatures 2006). 
In 1995 and 1996, two cases from the University of Michigan emerged. Jennifer Gratz 
was denied admission to the University of Michigan’s undergraduate program.  One year later, 
Barbara Grutter was denied admission to the University of Michigan Law School. Both women 
claimed that due to an outstanding academic status and long list of extracurricular activities, they 
should have been admitted into the university.  They also claimed they were victims of reverse 
discrimination because of the university’s affirmative action policies.  In Gratz’s case, the use of 
a point system where 20 points were allotted just for being a minority applicant was seen as 
unconstitutional (National Conference of State Legislatures 2006).  However, in the Grutter 
case, the university's affirmative action policies were upheld; with Sandra Day O'Connor stating 
that the university had a compelling interest in the educational benefits of a diverse student body 







This brings the current case of Fisher v. University of Texas at Austin for discussion.  In 
2008, Abigail Fisher filed suit against the university.  Abigail Fisher, a white female, claimed the 
university violated her Fourteenth Amendment rights. Her team of lawyers asked the courts to 
reconsider the decision made in the Grutter case. Her case had already been heard twice by a 
Federal District judge and a three-judge-panel of the Fifth Circuit Court of Appeals.  Both courts 
supported the University of Texas at Austin’s affirmative action policies (National Conference of 
State Legislatures 2006).  However, the arguments are now being reviewed by the Supreme 
Court and the potential outcome of this case has many worrying (Toobin 2013) about the end of 
affirmative action policies. With Justice Elena Kagan recusing herself due to previous 
involvement as the U.S. Solicitor General, there is one less liberal justice in the Court.  
 
Scholars Views on Cases and Theories 
In “Beyond Gratz and Grutter: Prospects for Affirmative Action in the Aftermath of the 
Supreme Court’s Michigan Decisions,” Elliott and Ewoh (2005) explore the meaning behind 
affirmative action in two cases, Gratz v. Bollinger and Grutter v. Bollinger of 2003, and 
provided a historical foundation for exploring the Supreme Court’s view. In a vote on June 23, 
2003, the Supreme Court “actually appeared to endorse the limited use of affirmative action in 
higher education” (2005, 541). The Court had accepted the University of Michigan’s rationale 
for the implementation of race-conscious diversity policies at the school.  
In this article Elliott and Ewoh recounted the history of affirmative action and noted that 
Executive Order No. 11246 of 1965 called “upon the federal government to take affirmative 
action steps to remedy the continuing effects of past discrimination” (2005, 542). They then went 







which pertained to a law school admissions case that was brought to the Supreme Court, but later 
dropped for “mootness” (2005, 542). In the Bakke case, the use of quotas as part of the admission 
process was struck down by the Supreme Court; here the type of “affirmative action” used was 
considered unconstitutional and Allen Bakke’s rights were violated. The authors discuss how the 
use of race as a factor but not the dominant factor in the admission process was unclear to 
universities.  
The authors went on to discuss other cases that aided in the ambiguity of how universities 
should utilize affirmative action policies. Elliott and Ewoh continued this thought in their section 
on how and why anti-affirmative action arguments were created. They explained how those 
against affirmative action state that students who come from “poorly performing high schools” 
are essentially unable to keep up in the elite institutions where they were admitted to; students 
“will have lacked the kind of academic training, as well as peer and family socialization qualities 
that promote successful academic performance in universities” (Elliott and Ewoh 2005, 544).  
In their response to alleviate “the impact of restrictions placed on affirmative action 
programs” some states, such as California, Florida, and Texas, have sought to develop policies 
different from the traditional rule of affirmative action. For instance, in 1997, Texas legislature 
decided with little open dissent that the top 10 percent of high school graduates would be 
guaranteed admissions into the Texas University System (Elliott and Ewoh 2005, 544). In March 
of 1999, the California Board of Regents decided to allow the top 4 percent of all California high 
school students to be admitted into a University of California campus in the Fall of 2001 (Elliott 
and Ewoh 2005, 544). Florida followed suit, allowing only the top 20 percent of graduating 
seniors to be admitted (Elliott and Ewoh 2005, 544). Later on in the Spring of 2002, California 







challenges’” (Elliott and Ewoh 2005, 545). The University of California’s admission policy 
adapted what they referred to as a “’comprehensive review’” (Elliott and Ewoh 2005, 545). This 
system was “designed to give preference to educationally disadvantaged students” on the 
assumption that “students who have overcome adversity are likely to bring the same sort of 
determination to the classroom” (Elliott and Ewoh 2005, 545).  
Kathiann Kowalski has a different view. In her book, Affirmative Action, she points out 
that “While minorities are disproportionately represented among the poorest applicant to 
selective colleges, the vast majority of poor applicants are non-minorities” (Kowalski 2006, 54). 
She goes on to say that if the process shifted towards favoring the poorer applicants admitted 
over a racially diverse preference, the minority admittances would drop by about half (Kowalski 
2006).  
In Hurtado and her colleagues’ 1998 study, the satisfaction of students in affirmative 
action institutions is brought to light. In their article, “Enhancing Campus Climates for 
Racial/Ethnic Diversity: Educational Policy and Practice,” they used previous research to address 
the issue of satisfaction from African American students. These authors cite Chang (1996) who 
found that “maximizing cross-racial interaction and encouraging ongoing discussions about race” 
benefited all students; however, when minority student enrollments increased without these 
activities, “students of color reported less overall satisfaction with their college experience” 
(Hurtado et al.1998, 5). This author went on to discuss how cases of race-based harassment for 
Latino students significantly affected the students psychological and academic performances, 
along with diminishing Latino students’ “feelings of attachment to the institution” (Hurtado et al. 
1998, 7). Another study of freshman minority students found that “perceptions of discrimination 







al. 1998, 7). In addition, “students of color who persisted through graduation may feel high 
levels of alienation” (Hurtado et al. 1998, 7).  
In this article, research also showed that students’ perceptions were altered by their peer 
group. If they had a diverse group of friends, they were more likely to support a diverse 
educational environment while if they had a more homogenous friend group, they were more 
disapproving of a diverse student campus (Hurtado et al. 1998). The minority student 
organizations also played a significant factor in students’ satisfaction with a diverse campus 
(1998, 8); “studies have empirically demonstrated that students join racial/student organizations 
because they are identity enhancing and that such increased identity comfort may lead to a 
greater interest in both cultural and cross-cultural activities” (Hurtado et al. 1998, 9).  
The authors also point out the role of history in assessing a university’s campus. They use 
the example of sororities and fraternities who many times have been “a part of campus life much 
longer than people of color” (Hurtado et al. 1998, 4). Predominately White fraternities and 
sororities often have houses that provide their members with a place that is central to campus. In 
contrast, African American sororities and fraternities rarely have been able to “accumulate 
similar benefits for their members…In fact, students in these organizations may struggle to find 
places that they can meet on or near some campuses” (Hurtado et al. 1998, 4). This is one 
example the authors cite, but “as campus leaders thoughtfully consider their histories of 
exclusion, they are likely to find many more examples” (Hurtado et al. 1998, 4).  
When looking into how history affects student diversity in academia, it should be noted 
that the maintenance of old campus policies at predominately White universities have been 
embedded in a long-standing culture of a segregated environment (Hurtado et al. 1998). 







school’s initial response to a “student of color” (Hurtado et al. 1998, 3). This has been found to 
translate into how the school feels towards affirmative action policies or any policy for minority-
specific programs (Hurtado et al. 1998). 
In Michael Sandel’s book, Justice: what’s the right thing to do? He discusses the impact 
of history on public opinion for and against having affirmative action policies. He quotes Henry 
Hyde, a Republican Congressman who argues, “I never owned a slave. I never oppressed 
anybody. I don’t know that I should have to pay for someone who did [own slaves] generations 
before I was born” (Sandel 2010, 212). An African American economist voices a similar 
opinion, “If the government got the money from the tooth fairy or Santa Claus, that’d be great. 
But the government has to take the money from citizens, and there are no citizens alive today 
who were responsible for slavery” (Sandel 2010, 212). Here a United States senator and an 
African American economist are supporting the notion that there is no legitimacy in reparation; 
in making the current environment right for past wrongs. What about Jim Crow laws, those were 
only dismantled some fifty years ago, says Sandel (2010). Sandel goes on to write that in terms 
of reparations, “polls show that while a majority of African Americans favor reparations, only 4 
percent of whites do” (Sandel 2010, 210). Taking this statistic into consideration may help 
answer the question, “Is affirmative action still needed today?” 
Sandel (2011, 237) asks his readers, “Is affirmative action right?” He also asks his 
readers if past wrongs that were made by our ancestors, should be reason for punishment today 
(Sandel 2011, 237). He also discusses how bringing race and gender into the formula for 
admissions in college perpetuates the same injustice affirmative action indirectly fights against. 
He discusses “white guilt,” and compares this reasoning with the need for diversity in the 







rights, and questions whether individual rights are violated when affirmative action is used. He 
also asks the question, what about group rights? Is there a collective responsibility towards 
oppressed groups? Sandel (2010) also asks the reader to explore what the purpose behind the 
university is.  
In Chapter 8, “Affirmative Action: Reverse Discrimination?,” of Sandel’s book, he uses 
the case of Hopwood v. State of Texas to address issues surrounding affirmative action. In this 
case Cheryl Hopwood took the University of Texas School of Law to court over affirmative 
action policies (Sandel 2010). Cheryl, as mentioned earlier, was a white female, who had worked 
her way through community college, supported herself, made excellent grades and was denied 
admission to the university. Cheryl was denied admission during a time when the University of 
Texas was executing affirmative action policies. Cheryl’s argument was that if she was a racial 
minority, she would have been admitted, and by discriminating against her for being white, 
which she could not help, the Texas School of Law was being unfair (Sandel 2011). Cheryl won 
her argument, and Sandel asks his readers if they agree? Was Cheryl’s argument valid? Is there 
still a need for affirmative action? 
 
Methodology 
The method for this research is case study and it requires the use of secondary resources. 
In Robert Yin's book, Case Study Research, he defines a case as a concrete entity, event, 
occurrence, or action (2009).  Here “case” will be mostly used in reference to Supreme Court 
cases, but Yin’s definition works as well.  Court documents and other secondary resources were 
used as additional sources. Unlike an experimental design, case study method does not warrant 
consent forms or International Review Board certification.  The documents used for the purpose 







confidentiality of names is not an issue. To be clear, with no real-life-humans being a part of this 
research, the typical precautions taken with ethical guidelines are not required. Citing 
information true to form, reframing from personal biases, and attempting not to be libelous are 
all ethical guidelines/goals for this research.  
The population used in this research is Supreme Court cases.  The sample population 
being used is affirmative action Supreme Court cases.  The criterion here is established and 
clear-cut. Sampling is important because it supplies researchers with information that is 
appropriate and has quality. When looking at the population sample for which there are court 
documents, the measure of reliability or what is supposed to be measured for a particular study 
will need to be consistent.  For example, was the 14th Amendment used as an argument for each 
case?  Also what was the Supreme Court’s reaction to the use of the 14th Amendment?  What 
did the Supreme Court decide was unconstitutional or constitutional?  What was the Supreme 
Court’s interpretation of the 14th Amendment?  Each case will answer all these questions.  This 
way the validity or accuracy of measurement can be strong.   
By having strong content validity or a degree to which these cases are intended for their 
use, it will be easier to predict future outcomes based on similar cases.  By using theory and 
literature that are related to the Supreme Court cases being examined, the predictive validity or 
degree to which a future outcome may be based is more strongly supported.  Since these Court 
cases are not equally spaced out the ability to control for maturation is not possible. 
As a general note, qualitative research deals with words and observation techniques.  It 
preserves a holistic approach not abstracting individual variables for study. Case study research 
is a type of analysis used to increase the understanding in a context.  The case study method is 







framework. Case study research excels at bringing an audience to a deeper understanding faster.   
Since the issue being examined is affirmative action and the Supreme Court, an experimental 
design or survey model would not be appropriate.  
In “Five Misunderstandings About Case-Study Research,” Bent Flyvberg (2006, 219) 
examines “five common misunderstandings about case study research.” These 
misunderstandings are often seen as faults of case study research. Each of the five 
misunderstandings and their clarifications result in showcasing the pros and cons (or “seem to 
be” cons) of case study research. The first misunderstanding is that theoretical context-
independent knowledge is more valuable than concrete context-dependent knowledge (Flyvberg, 
2006). Flyvberg (2006) states that well-chosen studies may help achieve competence in a topic 
but that context-independent facts bring one simply to the beginner’s level. The second 
misunderstanding is that one cannot make generalizations from a single case; therefore, it lacks 
scientific contribution. Flyvberg, along with fellow colleagues, notes that social science rarely 
achieves “hard” theory, whereas learning is always guaranteed in a case study (2006, 224).  
The third misunderstanding Flyvberg (2006) explains is that case study is mostly useful 
for the hypothesis, yet it is not as suitable for other methods like testing and theory building. He 
highlights that in science a single case can debunk hundreds of years of scientific testing. The 
fourth misunderstanding he states is that case studies confirm the researcher’s preconceived 
notions. Flyvberg (2006) reminds his readers that in scientific theory “falsification” means that a 
scientist may throw out any observation which does not fit with his or her original proposition. 
The fifth and final misunderstanding, Flyvberg (2006) reveals, is that it is difficult to summarize 







Nietzsche and Richard Porty’s opinions and states that the best way to “re-enchant the world is to 
stick to the concrete” and focus on “little things” (238).  
 
Findings 
The decision in the Fisher case will undoubtedly affect future affirmative action policies 
and cases. The verdict, obviously given to us by the Supreme Court justices will play the most 
important role in this decision. In view of this, a comprehensive evaluation of the current justices 
is needed in speculating on the potential decision of this case. The contention here is that 
personal history’s will play an essential role in each justice’s decision for how diversity policies 
have affected them. This is especially important because all justices have attended an Ivy League 
school and all hold more than a bachelors degree (Supreme Court 2013). Each justice’s personal 
upbringings and experiences with affirmative action will undoubtedly affect his or her decision 
on the Fisher case. In particular, the role affirmative action policies played in Justice Clarence 
Thomas’ journey into higher education may affect or influence his decision. 
 
Justice John Roberts 
 John Roberts, Jr., is currently the Chief Justice of the United States’ Supreme Court. 
Roberts a Caucasian male was born in Buffalo, New York, in 1955 (Supreme Court 2013).  
Roberts attended Harvard College in 1976 and received a Bachelor of Arts along with a Juris 
Doctorate (Supreme Court 2013).  Roberts has typically leaned right on most Supreme Court 
cases and identifies himself as a conservative (Supreme Court 2013). In a recent article by 
Jeffrey Toobin (2013) “Chief Justice Out to End Affirmative Action,” Toobin writes “it's clearer 







racial discrimination and then to disable the weapons with which that struggle was won.” Toobin 
(2013) goes on to recount what each chief justice made a priority during his Administration. He 
states that Roberts’ first major decision was to reject the school integration plans of Louisville 
and Seattle. The school in those cities were not just using race as the predominant factor for 
admitting students, they looked at factors like neighborhood and sibling attendance but Roberts 
banned the schools from considering race by writing that “The way to stop discrimination on the 
basis of race is to stop discriminating on the basis of race” (Toobin 2013).    
  One could ask if stopping discrimination means returning power to an already entitled 
group? Toobin (2013)  reviews Chief Justice Roberts’ court behavior during the Fisher v. 
University of Texas case, and notes that “during the oral argument, the chief justice peppered the 
lawyer defending the university's plan with a series of sarcastic questions: ‘Should someone who 
is one-quarter Hispanic check the Hispanic box or some different box?,’ ‘What is the critical 
mass of African-Americans and Hispanics at the university that you are working toward?,’ ‘So 
you, what, you conduct a survey and ask students if they feel racially isolated?’ Toobin (2013) 
writes that a justice’s questions during oral arguments do not necessarily indicate how they will 
vote, but that Chief Justice Roberts’ opinion on these matters has been proven time and time 
again. Toobin (2013) concludes his article by questioning, “What does this mean for the country? 
It depends on whether you believe, like Roberts, that the work of the civil rights movement is 
done. Race-conscious policies have transformed our schools and workplaces. Diversity is a value 
cherished by many. Toobin (2013) contends that Chief Justice Roberts thinks that affirmative 
action policies are reverse discrimination against whites, “The country may be about to discover 








Justice Ruth Bader Ginsburg 
Like Chief Justice Roberts, Ruth Bader Ginsburg grew up in New York, and lived on the 
south side in Brooklyn (Urofsky 1994, 189). Like her fellow Justice Scalia, she was born in the 
1930s to a family from humble beginnings (Urofsky 1994).  Her family owned a small clothing 
store.  Ginsburg has been described as “a bright and outgoing student who was a cheerleader and 
editor of her high school newspaper” (Urofsky 1994, 189).  Ginsburg’s mother was influential in 
her studies because she stressed the importance of a democracy and using public spaces like the 
public library.  Tragically her mother died of cancer after a four year battle when Ginsburg was 
just 17. Justice Ginsburg later went on to say “‘that I may be all that she [wanted] had she lived 
in an age when women can aspire a machine and daughters are cherished as much as sons’” 
(Urofsky 1994, 189). In a 2009 article written by Ria Misra for Politics Daily, Misra quotes 
Justice Ginsbrg, “I understand that there is a thought that people will point to the affirmative 
action baby and say she couldn't have made it if she were judged solely on the merits. But when I 
got to Columbia I was well regarded by my colleagues.” Misra (2009) goes on to say: 
The best possible argument for affirmative action seems to be that incredibly 
successful and unquestionably qualified people like Ruth Bader Ginsburg point to 
it as a means of getting a foot in the door. It was her record as a scholar, her 
penchant for research, and a brilliant understanding of the law that ultimately built 
Ginsburg's reputation and propelled her forward in her career. Still, getting 
noticed and being put on the list of potentials in the first place was important to 







In an article by Emily Bazelon (2009) for the New York Times Justice Ruth Bader Ginsburg is 
interviewed. Emily (2009) asks Ginsburg, “What do you think about Justice Sotomayor’s frank 
remarks that she is the product of affirmative action?”  Justice Ginsburg responded: 
So am I.  I was the first tenured woman at Columbia.  That was in 1972, every 
law school was looking for its woman.  Why?  Because Stan Pottinger, who was 
the head of the office for civil rights of the Department of Health, Education and 
Welfare, was enforcing the Nixon government contract program. Every university 
had a contract, and Stan Pottinger would go around and ask, How are you doing 
on your affirmative action plan?  William Mcgill, who was the President of 
Columbia, was asked by reporter: How is Columbia doing with its affirmative 
action?  He said, it’s no mistake that the two most recent appointments to the law 
school are a woman and an African-American man. (Bazelon 2009).  
Bazelon (2009) went on to ask, “and was that you?” Ginsburg responded, “I was the woman.” 
Ginsburg went on to discuss the position people take on affirmative action and merits, “ I 
understand that there is a thought that people point to the affirmative action baby and say that she 
couldn't have made it if she were judged solely on the merits.  But when I got to Columbia, I was 
well regarded by my colleagues” (Bazelon 2009). Ginsburg also stated, “I never would have 
gotten an invitation from Colombia without the push from Nixon administration” (Bazelon 
2009).                 
From 1973 to 1976 Ginsburg went before the Supreme Court to argue six major women’s 







gender equality. Ginsburg was nominated as Associate Justice of the Supreme Court by President 
Clinton and she took her seat in 1993 (Urofsky 1994).  
Justice Antonin Scalia  
Antonin Scalia was born in 1936 in Trenton, New Jersey, to immigrant parents of humble 
beginnings (Urofsky 1994).  Justice Scalia worked under the Nixon and Ford administrations. In 
1982, President Reagan appointed him to the District of Columbia’s U.S. Court of Appeals 
where he served until 1986 when Reagan nominated him to the U.S. Supreme Court. Melvin 
Urofsky stated that Justice Scalia is “one of the most colorful and interesting (people) in the 
Court’s history” (1994, 397). Scalia is the second academic to sit on the Court after Felix 
Frankfurter, and his views have been said to be conservative.  As for affirmative action, Scalia 
“does not believe that ‘affirmative action’ should be permitted as a remedy for race 
discrimination” (Urofsky 1994, 397). He would instead institute a “color-blind” policy where the 
use of race in distributing government’s benefits is abolished (Urofsky 1994).  Considering 
Scalia’s firm belief on the use of affirmative action policies, it would seem reasonable that he 
would vote in favor of Abigail Fisher’s argument on the current case of Fisher v. University of 
Texas. 
 
Justice Samuel Alito 
 Justice Samuel Alito, like Justice Scalia, was born in Trenton, New Jersey, to Italian 
immigrants (The Washington Times 2005). His father was a high school teacher who later 
became the first Director of the New Jersey Office of Legislative Services and his mother is a 
retired schoolteacher (The Washington Times 2005). Alito grew up in a suburb of Trenton and 







Public and International Affairs (Find Law 2006). He later attended Yale Law School where he 
served as an editor of the Yale Law Journal and earned his Juris Doctor in 1975 (Find Law 
2006). 
After graduating, Alito became a member of the "Concerned Alumni of Princeton" which 
was formed partly to oppose Princeton's affirmative action policies (Stefanksi 2006). The group 
expired in 1986 (Stefanski 2006). Before taking his seat on the Supreme Court, Alito was 
questioned by the Democratic Party about his involvement with the Concerned Alumni of 
Princeton. He disavowed the group, stating that "'I disavow them. I deplore them. They represent 
things that I have always stood against and I can't express too strongly'" (Stefanksi 2006). The 
group had been criticized for being racist and sexist (Stefanksi 2006). Justice Alito has been 
quoted as stating, “The most powerful role models are those who have succeeded without a hint 
of favoritism. For example, Henry Aaron would not be regarded as the all-time home run king, 
and he would not be a model for youth, if the fences had been moved in whenever he came to the 
plate'' (Wolf and Marklein 2012). 
 In an article written by Richard Kahlenberg (2012) entitled “The Achilles Heel of 
Affirmative Action,” Justice Alito’s opinion of affirmative action is explored. Here Kahlenberg 
(2012) recounts Justice Alito’s questioning during the Fisher v. Texas case; “does a minority 
applicant whose parents are successful lawyers and are in the ‘top 1 percent of earners in the 
country’ deserve an admissions preference over white and Asian applicants from families of 
more modest means?” The lawyer’s response was that the University of Texas wanted minorities 
from all sorts of backgrounds (Kahlenberg 2012). Mr. Gare, University of Texas’ lawyer, also 
said that minorities of different socioeconomic backgrounds bring “different experiences” 







poor, considering Alito’s campaign on finance which pushed for the rights of the wealthy. In an 
article written by Arian de Vogue (2012), “Affirmative Action: Could Justice Alito Change the 
Game?,” she poses that Alito, unlike his predecessor Sandra Daay O’Conner, will be the swing 
vote in the Fisher case opposing affirmative action policies.  
 
Justice Sonia Sotomayor  
In the neighboring state of New York, Sonia Sotomayor grew up in a housing project in 
South Bronx (McCann 2010). Her family, like Justice Alito’s was minority working-class 
people. Justice Sotomayor is of Puerto Rican descent and was diagnosed with type 1 diabetes 
when she was eight (McCann 2010, 13). Sotomayor stated this was when she realized she had to 
rely on herself to administer her own insulin shots. Her father, an alcoholic, died a year later 
when she was just 9 years old (Winter 2009, 5). Sotomayor in response to an emotionally distant 
mother, read books, which helped in her academic achievements later on (Totenberg 2013). Like 
Justice Alito, Sotomayor also attended Princeton and then went on to receive her Juris Doctorate 
from Yale Law School, and was the editor of the Yale Law Journal (Supreme Court 2013). 
Sotomayor has described herself as a “perfect affirmative action baby” (Savage and Werschkul 
2009).  
In an article by Scott Stump (2013) he quotes Sotomayor during an interview: 
From the first day I received in high school a card from Princeton telling me that 
it was possible that I was gonna get in, I was stopped by the school nurse and 
asked why I was sent a possible and the number one and the number two in the 







her question I understood that she thought there was something wrong with them 
looking at me and not looking at those other two students (Stump 2013). 
Sotomayor went on to discuss how each decision is met with controversy, “I think that the day a 
justice forgets that each decision comes at a cost to someone, then I think you start losing your 
humanity” (Stump 2013). Considering Sotomayor’s very open appreciation for diversity policies 
and her difficult upbringing, including the help from affirmative action, it seems reasonable to 
assume her vote in July will be in favor of the University of Texas.  
 
Justice Anthony McLeod Kennedy  
Justice Anthony McLeod Kennedy was born in 1936 in Sacramento, California. His 
father was a private lawyer with a reputation for influencing California’s legislature, and he 
followed his father’s footsteps by graduating from Harvard Law School and becoming a private 
practice attorney (Urofsky 1994, 277). When Kennedy’s father died in 1963, he took over his 
father’s practice (Tomlins 2005). Kennedy received his Bachelor of Arts from Sanford 
University and his Bachelor of Law degree from Harvard Law School (Urofsky 1994). He served 
on numerous political administrative boards before being appointed to the Supreme Court in 
1988 by President Reagan (Urofsky 1994). In The Supreme Court Justices, John Paul Jones notes 
that, “Justice Kennedy is clearly no champion of affirmative action” (Urofsky 1994, 277). 
Although Jones’ opinion is that Kennedy is not a champion of affirmative action, many critics 
have predicted that Kennedy will be the swing vote in this case (Kahlenberg 2012). In 
Kahlenberg’s article (2012), he reviews Kennedy’s questions during arguments for the Fisher 
case. After Justice Alito asked the University of Texas’ laywer, Gregory Gare, about the policy 







from “different backgrounds” are admitted. Then Justice Kennedy further asked, “so what you’re 
saying is that race counts above all” (Kahlenberg 2012). Justice Kennedy went on to say, “The 
reason you’re reaching for the privileged is so that members of that race who are privileged can 
be representative, and that’s race” (Kahlenberg 2013). In another article by Reuters (2012), 
Kennedy is predicted to be the swing vote in this decision, “He has sided with conservative 
justices who want to curtail affirmative action, and has echoed liberals who want to ensure 
campus diversity.”  
Justice Stephen G. Breyer 
Like Justice Kennedy, Justice Breyer was born in 1938, in San Francisco, California 
(Supreme Court 2013). He received his Bachelor of Arts from Sanford University and from 
Magdalen College at Oxford and then went on to Harvard where he received his Bachelor of 
Law, just like Justice Kennedy (Supreme Court 2013). Justice Breyer served on various political 
committees and also as a professor before being nominated by President Clinton in 1994 
(Supreme Court 2013). In 2004, during an interview at Justice Breyer's alma mater (Stanford), he 
was reported as stating that his most important case during his ten year term was the Michigan 
affirmative action case (Delgado 2004). He stated that he was swayed by the military and 
businesses whose arguments for affirmative action were that institutions will not function if they 
are 100 percent white (Delgado 2004). During the Court proceedings, Justice Breyer asked Ms. 
Fisher’s lawyer, Bert Rein, if he thought the Court should overturn Grutter, “Why overrule a 
case into which so much thought and effort went and so many people across the country have 
depended on?" As several journalists have already argued, questioning during the Court’s 
proceedings does not necessarily foretell how a judge will vote later on, but many expect Justice 








Justice Clarence Thomas 
Since Justice Elena Kegan has recused herself from the Fisher case due to previous 
involvement as the U.S. Solicitor, the final Justice will be Clarence Thomas. There has been 
more articles written about Clarence Thomas than any other current justice. His status as a 
conservative thinker while being an African American seems to have inspired many to 
understand his upbringing as a signal on why he holds such strong conservative values. As a 
result of the extensive articles written about Clarence Thomas, this summary is considerably 
longer. The contention for including this information is that the evolution of his political 
philosophy and background create the foundation for his opinion on affirmative action.  
Clarence Thomas hailed from Pin Point community near Savannah, Georgia (Cummings 
2005). He was born on June 23, 1948 and was the middle sibling of three children (Cummings 
2005, 8). Justice Thomas’ mother struggled financially so when he was nine his mother sent him 
and his younger brother to live with her father and stepmother in Savannah (Cummings 2005, 8). 
His grandfather moved him in and out of different religious schools during his lifetime. In 1974, 
he received a Bachelor of Arts with cum laude distinction from Holy Cross College, and a Juris 
Doctorate from Yale Law School (Cummings 2005). Thomas also worked as an assistant to the 
Attorney General and later as Chairman for the U.S. Equal Employment Opportunity 
Commission from 1982–1990 (Cummings 2005). His work at the EEOC caused him some 
obstacles when he was nominated for a position on the Supreme Court due to allegations made 
by one of the women he worked with (Cummings 2005). Anita Hill testified in 1991 during 
Thomas’ confirmation that he has previously sexually harassed her in their work environment. It 







forward with this information because of the moral position Thomas would have if granted 
Justice of United States Supreme Court (Cummings 2005, 11). Some have suggested that 
Thomas was unfit to be a Supreme Court Justice because of this situation, and connected this to 
be a part of his reasoning in voting to strike down affirmative action; lack of concern for women 
(The Grio 2012).  
Justice Thomas has made it clear in his dissenting opinion in the Grutter case what his 
stance on affirmative action is. In Andre Douglas Pond Cummings’ article, “Grutter v. Bollinger, 
Clarence Thomas, Affirmative Action and the Treachery of Originalism: The Sun Don’t Shine In 
This Part of Town,” Cummings (2005) reviews what he calls a “bewildering” and “bizarre” 
dissenting opinion (2005, 2). As the youngest African American on the Supreme Court (and the 
only African American) during the Grutter case, Cummings states that Thomas will be one of the 
few justices who may still be holding his seat when affirmative action is set to expire in twenty 
five years. One of Cummings’ (2005) major premises is that through acceptance of each Justice’s 
roots the Supreme Court may reach better, more honest opinions. Part of what Cummings (2005) 
does in his essay is to connect Justice Thomas’ personal history to his political opinions of today.  
Cummings (2005) writes how Thomas felt the “stigma” of Yale’s affirmative action 
policy: “White students at Yale told Thomas he was admitted based on racial quotas.”  Through 
Thomas’s frustration, he began to find himself leaning towards more right-sided self-help ideas 
like those preached by Booker T. Washington and his grandfather: “I never gave up my 
grandfather’s ideals, and when my left-wing opinions began to clash with those ideals, I began to 
move away from the left” (Cummings 2005, 12). According to Cummings (2005), as the years 







traditional civil rights agenda of busing and affirmative action” (12). Even in one of Thomas’ 
dissents he wrote: 
I firmly insist that the Constitution be interpreted in a colorblind fashion. It is 
futile to talk of a colorblind society unless this constitutional principle is first 
established. Hence, I emphasize black self-help, as opposed to racial quotas and 
other race-conscious legal devices that only further and deepen the original 
problem. (Cummings 2005, 12).  
Like Scalia’s policy of “colorblind” interpretations of the law, Cummings writes that 
Scalia and Thomas also adhere to the “originalist” interpretation of the Constitution (Cummings 
2005, 12). In John O. Calmore’s article, “Airing Dirty Laundry: Disputes Among Privileged 
Blacks—From Clarence Thomas to the ‘Law School Five,’” he suggests that Thomas adopted 
originalism partly because he found a “psychological and jurisprudential security blanket” from 
Antonin Scalia (Cummings 2005, 13). In this philosophy, the letters of the law are interpreted 
literally without cause for subjective interpretation (Cummings 2005).  Cummings writes that 
this type of originalism “requires that the interpreting judge divorce herself or himself from life 
experience, passion, and background, and look starkly at constitutional language in order to 
determine textual meaning and the intent of the Framers,” … “it is clear that the Supreme Court's 
leading originalists do not” (Cummings 2005, 14).  
In Ilya Somin’s (2012) article, she compares originalism with political ignorance. Somin 
writes that “in contrast to original intent, which focuses on the personal intention of the Framers, 
original meaning is usually interpreted as depending on the public understanding” (2012, 3).  In 
other words, the originalists or those who purport original meaning refer to people’s 







Somin (2012) states the problem with the implications for originalism is “the reality of 
widespread public ignorance” (4).  
Maureen Dowd (2003) in the article, “Could Thomas Be Right?” writes that Thomas 
“knew he could not make an argument against racial preferences, given the fact that he got into 
Yale Law School and was picked for the Supreme Court thanks to his race. So, he made a 
powerful psychological argument against what the British call ‘positive discrimination,' known 
here as ‘affirmative action’" (Cummings 2005, 22). Dowd goes on to say that Thomas’ 
dissenting opinion has persuaded her that affirmative action "may not be the way to go." She 
says "the dissent is a clinical study of a man driven barking mad by the beneficial treatment he 
has received" (Cummings 2005, 22). Dowd adds that “Other justices rely on clerks and legal 
footnotes to help with their opinions; Justice Thomas relies on his id, turning his opinion on race 
into a therapeutic outburst" (Cummings 2005, 22). 
In Scott Gerber’s article, “First Principles: The Jurisprudence of Clarence Thomas,” 
another theory of the evolution for Justice Thomas’ political philosophy is examined (Cummings 
2005, 12). Here Gerber writes that Justice Thomas’ beliefs stem from the notion that America 
was founded on protecting individual and not group rights, and this should be kept in mind when 
evaluating public policies and the Constitution (Cummings 2005).  Gerber goes on to state that 
historians have long argued that the “American regime was founded to cultivate civic virtue (at 
the expense of individual rights, if need be), but the American people remain convinced that the 
primary purpose of government is to protect individual rights” (Cummings 2005, 13).  
 In addition to the argument made by conservative justices for individual rights, the 
originalism approach also has a “treachery” as Cummings puts it (2005, 15). Cummings writes 







agenda,” “therein lies the treachery” (Cummings 2005, 13). In Mary Kate Kearney’s (2004) 
article, “Justice Thomas in Grutter v. Bollinger: Can Passion Play a Role in a Jurist’s 
Reasoning?,” she writes that Justice Thomas received widespread attention for his dissent in the 
Grutter case. She states that in critics’ estimation, “Justice Thomas does not have the moral 
authority to make the case against affirmative action because he "is himself one of the most 
notorious affirmative action hires in history...” (Kearney 2004, 15).  
 Cummings (2005) writes that Thomas’ prioritization for individual rights over group 
rights has “the groups most impacted (and injured) by his decisions and votes screaming: What is 
to be done about 225 years of racism, oppression, and continued racial discord and 
discrimination?” (2005, 20); this being the main argument against the natural or originalist 
approach of interpreting the equal protection clause. A video, posted by Harvard’s Michael 
Sandel, shows this exact argument. In the video, Sandel has a student stand up and debate the 
reasoning for or against affirmative action. In the argument that received the loudest applause, a 
student states, “With regard to affirmative action, I just want to say that white people have had 
their own affirmative action in this country for more than 400 years, it’s called nepotism and 
quid pro quo. So there’s nothing wrong with correcting the injustice that’s been done to black 
people for 400 years” (Harvard 2011).  
 Another argument made against Justice Thomas is his unwillingness to follow precedent. 
Justice Scalia has also been criticized for this along with Chief Justice John Roberts. In William 
Araiza’s (2012) article, “Playing Well with Others—But Still Winning: Chief Justice Roberts, 
Precedent, and the Possibilities of a Multi-Member Court,” he discusses how not following 
precedent undermines authority. Araiza (2012, 2) writes that, after only five years, critics have 







(2012, 2) analogizes Roberts’ professed respect for stare decisis as a “dramatic narrative in 
which a nominee piously describes a humble role for judges, but then once safely confirmed, sets 
out with a wrecking ball.”  
Not all the justices line themselves with Scalia and Thomas. Although many journalists 
have stated that today’s Supreme Court is the most conservative in history, the opinions of 
Justice Ginsberg and Sotomayor differ greatly from that of Scalia and Thomas. In addition, 
Justice Breyer, along with Ginsburg, was one of the concurring opinions in the Grutter case of 
2003. In Dunleavy and Gutman’s article, “Supreme Court to Rule on Fisher v. University of 
Texas: Is Grutter in Trouble?”  the concurring opinion is reviewed where Justice O’Conner read 
that race may be considered as a “plus” factor in reviewing an applicant’s file but each applicant 
should still be placed on “the same footing for consideration” (109). This finding is said to be 
decided in July of 2013, and will reaffirm or deny the notion that Justice O-Conner read nearly a 
decade ago.  
 
Conclusion  
Is it unfair or unconstitutional to consider race as a factor in college admissions? This 
essay has looked at the Fourteenth Amendment, its use by opponents of affirmative action and 
the history of affirmative action cases. In regards to the current pending Fisher v. University of 
Texas case; a look at the current Supreme Court Justices has been made in order to speculate on 
the potential Court decision. Since this case will not be decided until July of 2013, assumptions 
and calculations are the closest comrades to findings.  
This essay sought to answer the question: Is affirmative action still needed today? 







pointed out the difficulty of continuing affirmative action policies. The biography of Justice 
Thomas showed his frustrations with not receiving due credit because of active affirmative 
action policies. Meanwhile Justice Sotomayor was recorded stating she was a perfect example of 
an “affirmative action baby.” Is either of these justices’ stories good examples of how 
affirmative action can affect someone?  
The opinions to this question will vary as widely as the scholars who have reviewed this 
topic. Some would say a more important question to ask in regards to affirmative action is: Does 
racism and sexism still exist? One would have to be isolated in prehistoric times to think racism 
and sexism have disappeared (at the top of the social hierarchy). Even with racism and sexism 
still existing, many would argue that affirmative action simply violated the equal protection 
clause of the Fourteenth Amendment. Does it?  
Another question that may be pondered is: “Is affirmative action equitable?” Equity, one 
of the four pillars of public administration, is usually factored in when deciding policies in the 
public sector. Equity, another word for being fair or just is inherently woven into this essay and 
research question. Is affirmative action equitable? Are these justices best fit to answer this 
question given their backgrounds and experiences? Would there be any Justice fit to answer if 
this policy is equitable considering the fact that we are all shaped by our experiences and 
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